Gorman Machine Corporation and Charles R.
Austin and Richard F. Poirier. Cases 1-CA-
16594 and 1-CA-17101

July 22, 1981

DECISION AND ORDER

On January 15, 1981, Administaative Law Judge
Elbert D. Gadsden issued the attached Decision in
this proceeding. Thereafter, both| Respondent and
the General Counsel filed exceptions and support-
ing briefs, and the General Counsel filed an an-
swering brief to Respondent’s exceptions.

The National Labor Relations
ered the record and the attached
of the exceptions and briefs and| has decided to
affirm the rulings, findings,! and cpnclusions of the
Administrative Law Judge and to pdopt his recom-
mended Order, as modified herein.|

1. The Administrative Law Judge found that Re-
spondent violated Section 8(a)(1) By, inter alia, the
posting of a notice to the employees on July 17,
1979,2 and by two statements regarding the Union
made by Foreman Don Cobis afier the election.
We disagree with the Administrative Law Judge’s
conclusion that these specific acts were unlawful.

As to the posting, the parties stipulated that Re-
spondent posted a notice signed |by Respondent
President Ken Gorman on the employees’ bulletin
board on July 17, 3 days prior to the election. The
text of the notice was as follows:

To Gorman Employees:

! Respondent has excepted to certain credibility

findings made by the

Administrative Law Judge. It is the Board's estgblished policy not to
overrule an administrative law judge’s resolutions |with respect to credi-
tlity unless the clear preponderance of all of the televant evidence con-

vinces us that the resolutions are incorrect. Srandd
Inc., 91 NLRB 544 (1950), enfd. 188 F.2d 362 (3d
carcfully examined the record and find no basis for

Additionally, the General Counsel and Respond
certain factual statements appearing in the Admin)
Decision. We have reviewed his Decision in light ¢
and hereby make the following factual corrections.

rd Dry Wall Products,

Cir. 1951). We have
reversing his findings.
ent have excepted to

istrative Law Judge’s

f the record evidence

The Administrative Law Judge stated that betwedn April 6 and August

14. 1979, there were four employees working in

espondent’s assembly

department. However, the record reveals that durin} this time there were
five employees working in this department and an additional employee

who was on sick leave.

Foreman Don Cobis

The Administrative Law Judge related the tj,stimony of Richard

Porter regarding a conversation between Porter an,
wherein Cobis asked him if he supported the Uni

n. According to the

Administrative Law Judge, Porter testified that tgis conversation oc-

curred on July 7, 1979. However, the record revea
by Porter for this conversation was July 17, 1979,

that the date given

The Administrative Law Judge found that Foremjan Cobis unlawfully

interrogated employees between July 19 and 20,

1979. However, the

record reveals that these unlawful interrogations occurred between July

14 and 20, 1979.

T'he Administrative Law Judge related the testimony of Richard
Porter regarding a meeting on August 7, 1979, at wWhich time Cobis an-
nmounced there would be no more overtime work for ithe assembly depart-

mem cmployees. However, in one sentence the

dministrative Law

adge incorrectly identified Porter as Charles Austin.!
¥ All dates hereafter are in 1979 unless otherwise npted.
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The accompanying notice must be posted 72
hours prior to an election.

We must admit that we were somewhat sur-
prised that our employees found it necessary
to even consider that a third party might be
necessary to insure good-will between them-
selves and management. We had been under
the impression that any difficulties could be
mutually resolved to the satisfaction of all con-
cerned merely by the meeting of the con-
cerned parties, as has always been done in the
past. We hope you will use your good judge-
ment in the matter of this election, and not be
unduly influenced by anyone.

Since moving into this building almost a
year ago, we have increased the number of
persons actually making and assembling parts
by 50 percent (from 15 to 22 employees).
However, our production has increased only
15 percent, which shows that some persons are
not pulling their weight.

The only way a small company can prosper
and simultaneously increase wages is to in-
crease production per person by methods, sug-
gestions, and endeavor. I hope we may all be
back working constructively again after a
pleasant vacation, without looking forward to
unknown troubles on our return.

The Administrative Law Judge, focusing on the
statement that “some persons are not pulling their
weight,” concluded that the notice unlawfully in-
timidated the employees. We disagree. The notice
merely expressed Respondent’s position that pro-
duction per employee had decreased and that any
increase in wages was dependent on an increase in
employee productivity. We note that Respondent’s
statements were based on objective criteria that are
not alleged to be incorrect and that the notice con-
tained no threats, either explicit or implicit, of re-
taliation or other dire consequences as a result of
the union campaign. Under these circumstances,
we find the notice to be a lawful expression of Re-
spondent’s opinion, and we hereby dismiss this alle-
gation of complaint.

As to the statements regarding the Union made
by Foreman Don Cobis after the election, the
record evidence disclosed that in late August,
during the time the Union and Respondent were
engaged in contract negotiations, employee Rich-
ard Porter overheard Foreman Cobis say to em-
ployee Jesse Leite, “You should see the demands
that the Union is asking . . . . They are ridiculous;
just like the bozos who want the union.” The
second statement occurred in late September
during a conversation between Cobis and employee
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Cummings, “which :Porter. -4
mings asked Cobis if :October. 1,: the day of Pope
John :Paul.II’s-arrival-in Boeston, was going to be a
holiday for the. employees. ICobis, turning to the
posted. list of holidays, answered, ‘‘As far as I can
réad, the next holiday is: Colpmbus Day. Can’t you
read: that, or are you union: material?”

The Administrative Law Judge concluded that
these statements were made|in an effort to intimi-
date the employees and denigrate the Union. We
disagree. It was not allegedl, nor was there evi-
dence adduced, that these sfatements were part of
any pattern or campaign o, Respondent’s part to
erode the Union’s support after the election. Under
these circumstances, we vie COblS statements de-
picting union adherents as “Bozos” and illiterates as
merely expressions of his personal opinion which
could not reasonably tend jto threaten or coerce
any employee 'in violation df his Section 7 rights.
Accordingly, we hereby di rmss ‘these allegations
of thie complaint.

2. The Administrative Law Judge found that Re-
spondent violated Section B(a)(3) of the Act by
failing to assign overtime wdrk to the assembly em-
ployees on July 21 and by sihbsequently eliminating
their ‘overtime work altogether on August 7. We
agree, for the reasons stated by the Administrative
Law Judge, that Respondenit’s-elimination of over-
time work on August 7 wag motivated by the em-
ployees’ union activities, thereby constituting a. vio-
lation of Section 8(a)(3) and(1).2 However, we dis-
agree with the Administrative Law Judge that Re-
spondent’s failure to assign jovertime to the assem-
bly department employees on July 21 was unlaw-
ful.

The record evidence disc losed that Respondent’s
plant_closed for vacation between July 21 and
August 5. In accordance with past practice, Re-
spondent needed a few employees to work some
hours overtime on Saturday, July 21, to prepare
the plant for reopening after vacation on August 6.
Although, prior to July 2], Respondent had as-
signed assembly departmen{ employees to perform
overtime work on Saturdays, none of them was so
assigned on July 21." The Administrative Law
Judge, in view of the prokimity of this apparent
change in Respondent’s past practice to the Union’s
victory in the July 20 election, concluded that the
change was motivated by the union activities of the
assembly ‘employees, ‘who ‘were undisputedly the
leading union adherents. Wg disagree. For the rea-
sons stated below, we find that Respondent demon-
strated that the same action would have occurred

3In his recommended Order the Administrative Law Judge inadver-
tently omitted-Charles Austin’s name frpm the list of employees to be re-
imbursed for lost overtime. Accordingly, we. shall modify the recom-

mended Order so-as to include Charles Austin’s name.

even in-the absence of the employees union act1v1-
ties.

Respondent demonstrated that the ‘overtime
work performed on July 21 was not similar to that
performed on previous Saturdays. It is undisputed
that the overtime ‘work performed by the assembly
employees prior to July 21 was production work.
However, Foreman Cobis testified, without contra-
diction, that the overtime work performed on July
21 was not production work but work related to
preparing  Respondent’s plant for reopening on
August 6, including such tasks as cleaning and
straightening. Cobis also testified, without contra-
diction, that the employees to whom he assigned
the July 21 overtime, unlike the assembly employ-
ees, were familiar with Respondent s procedures in
preparing the plant for reopening. Moreover, we
note that the record is silent regarding which em-
ployees .in which departments performed this par-
ticular. overtime work in previous years. Nor is
there . evidence indicating that any assembly em-
ployee had been previously informed that he would
be working ‘overtime on July 21. Under these cir-
cumstances, we cannot conclude that Respondent’s
action was discriminatorily motivated. According-
ly, we hereby dlsmlss ‘this allegation of the com-
plaint.

3. The Administrative Law Judge found that Re-
spondent discharged Charles Austin and Richard
Poirier in violation of Section 8(a)(3) and (I) of the
Act. For the reasons stated below, we find, in
agreement with the Administrative Law Judge,
that Austin’s discharge was unlawful, but we find,
contrary to the Administrative Law Judge, that
Poirier’s discharge was lawful.

In finding Austin’s discharge to be unlawful, the
Administrative Law Judge indicated both that the
reasons advanced by Respondent -for Austin’s dis-
charge were pretextual and that the discharge was
“substantially, if not totally” motivated by Austin’s
union activities. For the reasons stated below, we
find no support in the record for the Administra-
tive Law Judge’s latter position, indicating that Re-
spondent demonstrated a legitimate business reason
for discharging Austin; rather, we find that Re-
spondent’s alleged reasons for. discharging Austin
were pretextual and that Respondent’s sole motiva-
tion in discharging Austin was Austin’s union ac-
tivities.

The record evidence revealed that Austin began
employment in Respondent’s assembly department
on September 8, 1978. During the Union’s organi-
zational campaign among. Respondent’s employees,
Austin signed a union authorization card, solicited
other employees to sign authorization cards, at-
tended union- meetings, and discussed the Union
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with employees practically every|day. On August
16, as more fully set forth in the Administrative
Law Judge’s Decision, Austin sqlicited employee
Jack Crowley to join the Union. On the following
morning Foreman Cobis reprimanded Austin for
talking about union activities on cdmpany time.

On August 27, when Austin arrived at work,
Cobis informed him that he wag being laid off.
Later that day Austin asked Rejpondent’s presi-
dent, Ken Gorman, whether he was being laid off,
and Gorman said “yes.” Austin asked why, and
Gorman replied that his work was unsuitable. On
August 29, Austin received a letter from Respond-
ent informing him that he had been terminated due
to “‘unsuitability for the job.” Durihg Austin’s final
day of employment on August 3, leadman Bob
Lombard expressed surprise to Austin that Austin
had been terminated. Prior to his termination,
Austin had received no warnings| relating to his
work.

Upon this record we conclude that the General
Counsel has established that Austif’s union activi-
ties were a motivating factor in Respondent’s deci-
sion to discharge® him. Thus, the GGeneral Counsel
clearly demonstrated that Austin {was a leading
union advocate. Furthermore, we| find that Re-
spondent knew of his union activities. Indeed, in
view of Foreman Cobis’ reprimang to Austin on
August 17 not to talk about unign activities on
company time, Respondent’s knowledge cannot be
seriously questioned. In addition, we find that the
timing of the discharge, occurring In proximity to
Cobis’ reprimand, and the absencg¢ of any prior
warnings to Austin in regard to hisl work warrant
drawing an inference of unlawful |discriminatory
Ireatment. 3

We further find, in agreement with the Adminis-
trative Law Judge, that Respondent’s alleged rea-
sons for discharging Austin were “contrived, as a
pretext, to conceal its otherwise discriminatory and
unlawful layoff and discharge of him . . . .” The
reasons advanced by Respondent fof Austin’s dis-
charge were the unsuitability of his|work, his ex-
cessive talking, and the return of Bob Lombard as
leadman in the assembly department| on August 6.
However, each of these reasons is upsupported by
the record. Thus, as noted supra, Respondent never
msued to Austin prior to his discharnge any warn-
ings regarding his work but rather tdlerated what-
ever deficiencies Austin displayed. Moreover, the
credited evidence established that Apstin’s talking

* The record contains conflicting evidence as to whether Austin was

lat off or discharged by Respondent. However, Respondent’s president
testifted that Austin’s employment was “definitely fthrough” and that
Awstin would not be rehired by Respondent. Under these circumstances,
we Nod that the Administrative Law Judge correctly characterized Re-
wondent’s action regarding Austin as a discharge.

on the job was no worse than that of any other
employee. Furthermore, although Bob Lombard’s
return to the assembly department increased the
size and efficiency of that department, at the time
of Austin’s discharge Lombard had been working
less than 1 month and Respondent was admittedly
4 months behind schedule in the delivery of fin-
ished products to its customers. These facts cast
doubt on Respondent’s contention that there was
no work for Austin to perform, especially in light
of the fact that overtime work had been eliminated
in response to the employees’ vote in favor of the
Unijon. In any event, we find that the record war-
rants an inference that Respondent did not in fact
rely on Bob Lombard’s return in its decision to dis-
charge Austin. In this regard, we note that Re-
spondent never asserted to Austin that his dis-
charge was necessitated by Lombard’s return.
Moreover, Respondent adduced no evidence of
any plan to reduce the size of the assembly depart-
ment formulated prior to Austin’s discharge. To
the contrary, Lombard, who was leadman in the
assembly department, expressed surprise to Austin
that he was terminated. Accordingly, in light of the
pretextual nature of Respondent’s asserted reasons
for Austin’s discharge, we find that Respondent
violated Section 8(a)(3) and (1) of the Act by its
August 30 discharge of Austin.

In regard to Poirier, the evidence revealed that
he began employment with Respondent on October
20, 1978. During the Union’s organizational cam-
paign, Poirier signed an authorization card and at-
tended a union meeting. On July 16 or 17, in re-
sponse to a question from Foreman Cobis, Poirier
indicated to Cobis that he was favorable to the
Union and had a withdrawal card from the Union,
having formerly been a member of it. Immediately
following the election on July 20, Cobis thanked
Poirier for the way he had voted. Poirier respond-
ed that he could not know how he voted since it
was a secret-ballot election. Cobis stated that he
knew and shook his head.

Poirier was frequently absent from work because
of alcoholism.® After one of Poirier’s absences in
January or February, Cobis told Poirier, “Look
Dick, you can’t keep on. If you do it again, we are
going to have to let you go.” Poirier left work at
noon on August 17, and because of his drinking
ended up in a detoxification center for the next 10
days. During that time Poirier’s girlfriend notified
Respondent of Poirier’s whereabouts.

3 Poirier missed the following days of work: January 10 through Janu-
ary 12, January 22 through January 23, February 5 through February 9,
March 30 through April 19, April 30 through May 7, July 1 through July
10, from noon on July 13 through July 16, and from noon on August 17
through August 27.
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--By letter dated August 27, V—Respondent terminat-
ed Poirier “due to excessive absenteeism.” :
‘Upon - this ‘evidence thHe Administrative Law
Judge concluded that. Repondent’s discharge - of
Poirier was motivated by his union activities. The
Administrative Law Judgg ‘based his ‘conclusion
upon Respondent’s: knowledge of Poirier’s support
of ‘the Union, the timing of the discharge, and Re-
spondent’s failure to. execute -its. threat in January
or February to discharge Poirier after his next un-
excused ‘absence. : 1
However, from our examination of the record,
we are unable to conclude| that Respondent’s deci-
sion -to terminate Poirier was motivated by any-
thing other than his absences due to alcoholism.
Indeed, contrary to the Ad; inistrative Law Judge,
we ﬁnd that the timing of]| Poirier’s discharge sup-
ports Respondents positign. Thus, although Re-
spondent clearly knew of Poirier’s support. for the
Union, Poirier, unlike Austin, engaged in no union
activities in_proximity to His discharge. Moreover,
Respondent’s decision to | discharge Poirier was
made after Poirier had been absent from work for
over 1 week, and Respondent had no idea when or
if Poirier would return to work. Further, unlike the
Administrative Law Judge, we are unwilling to
draw any adverse inference from Respondent’s fail-
ure to discharge Poirier after one of his prior unex-
cused absences. In this regard, we note that Re-
spondent’s witnesses testified, without contradic-
tion, that, prior to Poirier’s absence beginning
August 17, Respondent President Gorman had no
knowledge of Poirier’s history of absences and,
upon his being so informed on August 25, immedi-
ately made the decision to| discharge Poirier. This
fact, coupled ;with the abseince of any union activi-
ties by Poirier in proxxmlt { with his discharge and
Respondent’s prior warnilg to Poirier regarding
his absences, demonstrates| that Respondent’s dis-
charge of Poirier was motivated by Poirier’s exces-
sive absences. Accordingly] we hereby dismiss this
allegation of the complaint.!

AMENDED CONCLUSIONS OF LAwW

Substitute the following for paragraph 9:

% In the section of his Decision entitled “The Remedy," the Adminis-
trative. Law ‘Judge stated that he would include in his recommended
Order. the broad cease-and-desist langjiage “in any other manner.” The
Administrative Law Judge, however, %nadvenently failed to include any
general injunctive language in" his recammended Order, although he did
include the broad language in-his notick. We have considered this case in
light of the standards set forth.in. Hickmot: Foods, Inc., 242 NLRB 1357
(1979), and have concluded that a broad remedial order is inappropriate
inasmuch as it has not been shown that Respondent has a proclivity to
violate the Act or has engaged in sucH egregious or widespread miscon-
duct as to demonstrate a- general disregard for the employees’ fundamen-
tal statutory ‘rights. Accordingly, we-shall modify the recommended
Order and notice so as to:use the narrow injunctive language “in any like
or related manner.”

DECISIONS ‘OF ‘NATIONAL ‘LABOR RELATIONS BOARD

:9.: By “discriminatorily  ‘discharging - ‘Charles
Austin--on -August 30, 1979, Respondent  violated
Section 8(a)(3) and (1) of the Act.”

‘Delete paragraph 6 and renumber the subsequent
paragraphs accordingly.

ORDER

Pursuant to Section 10(c) of the National Labor
Relations Act, as amended, the National Labor Re-
lations Board adopts as its Order the recommended
Order of the Administrative Law Judge, as modi-
fied below, and hereby orders that the Respondent,
Gorman- Machine Corporation, Brockton, Massa-
chusetts, its officers, agents, successors, and assigns,
shall take the action set forth in the said recom-
mended Order, as so modified:

1. Insert the following as paragraph l(h)

“(h) -In-any like or related manner interfering
with, restraining, or coercing its employees in the
exercise of their rights under Section 7 of the Act.”

2.-Delete paragraph 1(d) and reletter the subse-
quent paragraphs accordingly.

3. Substitute the following for paragraphs 2(a)
and (b):

“(a) Reinstate and offer to assembly department
employees overtime work as it was formerly sched-
uled, and reimburse Charles Austin, Richard Poir-
ier, Richard Porter, Walter Yerkins, and Thomas
Dower for moneys they lost as a result of the un-
lawful elimination of overtime work. '

“(b) Offer to Charles Austin immediate and full
reinstatement to his former position or, if such po-
sition no longer exists, to a substantially equivalent
position without prejudice to his seniority or other
rights previously enjoyed, and make him whole for
any loss of pay suffered by reason of the discrimi-
nation against him, with interest, in the manner de-
scribed in the section of this Decision entitled “The
Remedy.”?

4. Substitute the attached notice for that of the
Administrative Law Judge.

IT IS FURTHER ORDERED that the complaint alle-
gations as to which no- violations have been found
be, and they hereby are, dismissed.

7 Member Jenkins would provide interest on the backpay award in ac-
cordance with his partial dissent in Olympic Medical Corporation, 250
NLRB 146 (1980).




APPENDIX

NoTICE To EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

After a hearing at which all partigs had an oppor-
tunity to present evidence, the National Labor Re-
lations Board has found that we pviolated the Na-
tional Labor Relations Act, as amended, and has
ordered us to post this notice. ‘

WE WILL NOT restrain or
ployees in the exercise of their|
by: ‘

(a) Interrogating employees about their
union interests, desires, and activities.

(b) Creating the impression|among employ-
ees that their union activities afe under surveil-
lance by the Company.

(c) Telling employees their
eliminated because the Union|
tion.

(d) Reprimanding employees for talking to
other employees on behalf of tHe Union.

WE wiLL NOT discourage eniployees’ mem-

|coerce our em-
protected rights

dvertime work is
won the elec-

term or condition of employment.

WE WILL NOT in any like or felated manner
interfere with, restrain, or coerde our employ-
ees in the exercise of the rights guaranteed
them in Section 7 of the Act.

WE WILL reinstitute overtimg work for as-
sembly employees as formerly scheduled, and
reimburse assemblers Charles Aupstin, Richard
Poirier, Richard Porter, Walteri Yerkins, and
Thomas Dower for any loss of gvertime earn-
ings occasioned by the unlawful |
such overtime work.

niority or other rights previously |enjoyed, and
WE WILL make him whole for any loss of pay
suffered by reason of our discrimination
against him, with interest.

le, Or remain,
grs of Gener-

All our employees are free to beco
or refuse to become or remain, memb
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al Teamsters, Chauffeurs, Warehousemen and
Helpers of Brockton, Local 653, or any other labor
organization.

GORMAN MACHINE CORPORATION
DECISION

STATEMENT OF THE CASE

ELBERT D. GADSDEN, Administrative Law Judge:
Upon charges of unfair labor practices filed on Septem-
ber 20, 1979, and January 28, 1980, by individuals
Charles R. Austin and Richard F. Poirier, respectively,
against Gorman Machine Corporation, an original com-
plaint and an order consolidating cases and an amended
complaint and notice of hearing were issued by the Re-
gional Director for Region 1 on behalf of the General
Counsel on November 13, 1979, and March 6, 1980, re-
spectively.

In substance the amended complaint alleged that on
and since July 17, 1979, Respondent has interfered with,
restrained, and coerced its employees by interrogating
them about their union sympathies; that after a Board-
conducted election on July 20, 1979, Respondent told
employees they could not thereafter work overtime; that,
on or about August 7, Respondent told employees over-
time work in their department was eliminated because of
the result of the union election; that on July 20, 1979,
Respondent created the impression among employees
that their union activities were under surveillance by Re-
spondent; that on August 17, 1979, Respondent repri-
manded employees for talking to fellow employees about
the Union; that in September 1979 Respondent ridiculed
an employee by a reference to his ability to read and his
union membership; and that on July 18, 1979, Respond-
ent threatened employees with increasing their workload,
all in violation of Section 8(a)(1) of the Act. It further
alleged that on July 21 and August 11, 1979, Respondent
discriminated against its employees by refusing to sched-
ule overtime work for employees; and that Respondent
discharged Richard Poirier on August 27, 1979, and dis-
charged Charles Austin on August 31, 1979, because
they joined or assisted the Union, or engaged in other
concerted activities, in violation of Section 8(a)(1) and
(3) of the Act.

Respondent filed answers to the initial and consoli-
dated complaints on November 19, 1979, and March 10,
1980, respectively, denying that it had engaged in any
unfair labor practices as alleged in the consolidated com-
plaint. The hearing in the above matter was held before
me in Boston, Massachusetts, on March 27 and 28 and
April 23 and 24, 1980. Briefs have been received from
counsel for the General Counsel and counsel for Re-
spondent, respectively, which have been carefully con-
sidered.

Upon the entire record in this case and from my obser-
vation of the witnesses, I hereby make the following:
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‘FacT
1. JURISDIGTION ,

Respondent. is now, and has|{been at all times material
herein, a corporation duly.organized-under; and existing
by virtue of, the laws of the Commonwealth of Massa-
chusetts, It maintains a principal office and place of busi-
ness at 7 Burke Drive, Brocktgn, Massachusetts, where it
is now and continuously has Heen-engaged at said plant
in the manufacture, sale, and distribution of coil winding
machinery and related products.

In the course and conduct o

cated outSIde the Commonwe th of Massachusetts.
The complaint alleges, Respondent admits, and I find
that Respondent is engaged |in commerce within -the

meaning of Section 2(6) and (7) of the Act.

ll THE LABOR ORGAN |ZATION lNVOLVED

The complamt alleges, ‘theJanswer admits, and 1 ﬁnd
that General Teamsters, Chauffeurs, Warehousemen and
Helpers of Brockton, Local 633, herein called the Union,
is, and has beer: at all times mpterial herein, a labor orga-
nization within the meaning ¢f Section 2(5) of ‘the Act.

HL -THE ALLEGED UNFAIR LABOR PRACTICES

A. Backg)o nd Facts.

Respondent 'is a Massachus¢tts corporation maintaining
a principal office and place of business at 7 Burke Drive
in ‘Brockton, Massachusetts, where it is engaged in the
manufacture, sale, and- distribution of coil winding ma-
chinery‘and related products. The machines wind copper
wire on forms; this product if used in all kinds of electri-
cal devices and instrumerts fin the electronics industry.
Respondent ‘guarantees  its machines and therefore per-
forms repair work on machines which it has sold in past
years. More specifically, ‘Respondent manufactures five
different -machines  indentifidd as - follows: Model - 920,
Model  Producto, Model 2-4 2, Model Spinwinder, and
Model HDH. '

The Modet 2 4+ 2-and the Model 920 are more diffi-
cult and take longer to assemble. The easiest of Respond-
ent’s machines to assemble is| the Model Producto. Some
of the parts which go into |Respondent’s machines are
manufactured and sold-to- Respondent by outside ven-
dors, and other parts are milled by Respondent’s machin-
ists from matetials which Respondent orders from out-
side manufacturers. - Such parts are electronic motors,
castings, ‘switches, and: relays. Respondent nevertheless
mills such parts as motor mounts and brackets. It does
not do sheet metal work or chrome plating. Parts neces-
sitating such work are obtained from outside vendors.!

! The facts set forth above are not|in conflict in the record.

B. Respondent’s Assembly Department

All machines -made -by- Respondent .(the 920, Model
Producto, Model 2.4 -2, the Spinwinder, and the HDH)
are assembled in Respondents assembly, department. In
August 1978, Respondent moved its present plant from
Randolph to Brockton. At the time of the move, Re-
spondent employed two assemblers in its assembly de-
partment, leadman Robert (Bob) Lombard and his’ son,
Donald - (Don)  Lombard. Bob Lombard was in‘ the
employ of Respondent for about 18 years ‘and was the
most -highly skilled machinist in the: assembly - depart-
ment. He was capable of milling or making numerous
parts which were installed in the several machines manu-
factured by Réspondent. On September 14, 1978, Bob
Lombard advised Respondent that he was moving to
Texas, which in fact he did. His son, Don Lombard,
bécame leadman in the assembly department, which then
consisted of himself, Don Lombard, Richard Porter, and
Charles Austin.

The following persons were hlred by Respondent in
the assembly department on the respective dates: Rich-
ard Poirier, October 20, 1978; Robert Powers, December
11, 1978 and John Crowley, February 27, 1979.

On March 3, 1979, leadman Don Lombard left the
employ of Respondent and Richard Porter became lead-
man in the assembly department. Powers’ employment
was terminated on March 15, 1979, and Walter Yerkins
was transferred from wiring to the ‘assembly department.
On March 21, 1979, Thomas Dower was hired to work
in the ‘assembly department and from April 5 to August
14, 1979, John Crowley was absent due to illness. Conse-
quently, between April 6 and" August 14, 1979, there
were four employees working in Respondent’s assembly
department. Richard Porter was the most experienced as-
sembler in the department, having been employed 1 year
at the time Don Lombard left the Company on March 3,
1979.

Bob Lombard testified that on Apnl 23 1979, he tele-
phoned Respondent long distance from Texas and asked
Foreman Don Cobis if he could have his job back in as-
sembly. Cobis said, “You're welcome to come back at
any time.” Bob Lombard :said he telephoned ‘Foreman
Cobis again on May 26, 1979, to confirm whether he had
a job and was assured by Cobis that he would be em-
ployed. On June 16, 1979, Lombard again called Re-
spondent and advised Foreman Cobis that he was leav-
ing Texas and would arrive in Brockton for work on
August 6, 1979.2 o

The undisputed evidence of record established that
Respondent has always had a backlog of 4 months in de-
livering its machines to customers. It was also established

2 1 credit Bob Lombard's testimony-to the effect that he called Re-
spondent (Foreman Cobis) Jong distance on three occasions prior to
August 1979 because his calls were substantiated by documentary (tele-
phone pay records) evidence. 1 further credit Lombard’s account of his
telephone conversations with Respondent not only because I was per-
suaded by his demeanor on the witness stand that he was truthful, but
also because the undisputed evidence shows he did in fact voluntarily
ieave Respondent’s employ and move to Texas. In all probability he did
have to make the inquiries and followup contact with Respondent in
order to return at the time he did return. At least it’'is reasonable to be-
lieve that he did so.



that Respondent has always had a parts flow problem
preventing the complete assembly off machines on hand
in the assembly department. Thus, although Respondent
advertises that it will deliver its products within 1
month, in fact its backlog of 4 months has existed for the
past 4 years. 1

C. Union Activity of the Employees ¢nd Respondent’s
Reactions Thereto |

According to the undisputed testimony of leadman
Richard Porter and assembler Charlds (Charlie) Austin,
Porter commenced distributing union puthorization cards
to the employees in the entire shop in June 1979. When
Porter solicited Austin for union membership, the latter
responded in the affirmative, completed an authorization
card, and attended a union meeting before the election
and a union meeting after the election. Austin also solic-
ited signatures of fellow employees apd held discussions
with them just about every day prior|to the union elec-
tion on July 20, 1979. Practically all the shop employees,
approximately 17, attended the first union meeting at the
Club National in Brockton prior to the election. Most of
the employees in the shop signed uhion authorization
curds. Initially, it was Porter who coptacted the Team-
sters Union after the employees approdched him and said
they wanted a union. Porter was joined by his cousin,
Michael Mann, in visiting the Union.
in the assembly department, which| included Porter,
wgned union authorization cards and Forter served as an
observer for the Union during the el¢ction on July 20.
Richard Poirier also received an authorization card from
Porter which he signed in June; he théreafter attended a
umon meeting before the election.

On June 22, 1979, the Union filed a|representation pe-
ton with the Board to represent Respondent’s produc-
nwon and maintenance employees and,| on July 17, Re-
spondent posted a preelection notice ¢n the employees’
hulletin board.

D). Supervisors’ Conversations With Employees About
Their Organizing Interejt

Assembler leadman Richard Porter testified that, on or
about July 16, Foreman Cobis told him |he (Cobis) under-
stood there was going to be a union meeting and, if so,
he felt it only fair to post a notice so|that everyone in
the shop would know about it, because| there were some
hurt feelings about not being contacted|about the Union.
Portcr said he agreed with Cobis and prepared and
posted such a notice. He further testifiel that, during the
maraing of July 7, the following conversation occurred
between himself and Cobis:

A. Mr. Cobis came up to me and asked for my—
he said, “For my personal enlightenment, I would
like to know if you feel the need o be represented
by the local Teamsters Union?”’

Q. And what, if anything, did you say in re-
sponse? !

A. 1 told him, *‘Yes.”

Q. Was anything else said?

A. No.
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Q. What, if anything, did you observe Mr. Cobis
doing after he talked with you?

A. He marked it down on a piece of paper that
he had. And he went around to the rest of the em-
ployees in the shop.

Q. What, if anything, did you do after you talked
to Mr. Cobis?

A. Well, while Mr. Cobis was going around the
shop, I went around the back of the shop and told
the guys that had signed cards that Mr. Cobis was
going to come up and ask them that question. And
for them to tell him no, or that they didn’t know.

Assembler Charles Austin testified that, on or about
July 17, Foreman Cobis asked him how was he going to
vote in the union election and he told him he was going
to vote against the Union.

Michael Mann also testified that, prior to the union
election on July 20, Foreman Cobis came to him and
asked him if he were interested in having a union in the
plant. He replied that he did not know and Cobis asked
him if he could possibly come up with a “Yes” or “No”
answer and that he (Cobis) would be back to him. A few
minutes later Cobis returned and asked him for his
answer and Mann said, “No, I wouldn’t be interested.”

Richard Poirier testified that, on or about July 16 or
17, Foreman Cobis asked him how he felt about being
represented by a third party coming into the shop. Poir-
ier said he would be favorable to it because he had for-
merly been a member of the Teamsters, that he had a
withdrawal card and was familiar with their activities.
Thereafter, he said he observed Cobis approaching as-
sembler Charles Austin.

At 10 a.m. on July 20, 1979, an election conducted by
the National Labor Relations Board was held; the Union
won by a vote of 13 to 10.

Respondent did not dispute the above testimonial ac-
counts of Richard Porter, Charles Austin, Michael
Mann, and Richard Poirier regarding Foreman Cobis’ in-
quiries about their union interests or sympathies. Even if
Respondent (Cobis) had denied their respective accounts,
their testimony is nevertheless credited because I was
persuaded by the consistency of their versions, as well as
by their demeanor on the stand, that they were testifying
truthfully. Consequently, I conclude and find upon this
credited testimony that Respondent, through its foreman,
Don Cobis, did interrogate its employees (between July
19 and 20, 1979) about their union interest, desires, and
sympathies, by asking them if they felt the need to be
represented by the local Teamsters, if they were interest-
ed in having a union in the plant, how they felt about
being represented by a third party in the plant, and
asking them how they were going to vote in the upcom-
ing union election.

Such interrogation by Cobis clearly established knowl-
edge on the part of Respondent about the union activities
of its employees because Cobis is, by stipulation of the
parties, a supervisor within the meaning of the Act. As
such, Cobis’ interrogation of the employees was coercive
in nature and therefore violative of Section 8(a)(1) of the
Act.
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dited evidence constituted
espondent (Foreman Don

I-find that the foregoing creq
union animus on the part of R
Cobis). ,

E. Réspbndent 's Conduct S4 bsequent 1o the Union
Election on July 20

Richard Pomer testified that,{subsequent to the election
on July 20, Shop Foreman Don Cobis said to him, *I
want to-thank you, Poirier, for] the way you voted in the
election, -after ‘all I have done| for you.” Poirier said he
responded, “I.don’t know what you mean, Don, it:was a
secret. ballot. Nobody. knows| how I voted”; and that
Cobis then said, “I know,” shaking his head.® Richard
Porter corroborated Poirier’s testimony in this regard.

About closing time on the same day (July 20), Poirier
said he. asked Cobis would th¢re be any work on Satur-
day and Cobis said he did pot think there would be
enough people coming in to wiarrant it. This was the first
time to: his knowledge, Poirier|said, work was not availa-
ble on a Saturday. .

Similarly, assembler Charlds Austin testified that al-
though-the assemblers were sgheduled to work on Satur-
day, July 21, just before -closing time on:July 20 Fore-
man Cobis told the assembly lemployees there would-be
no overtime -work on Saturddy because vacation started
the following week, and Cobis acknowledged that he so
told the .assembly employees, Cobis also acknowledged
that he was aware of the unipn campaign by the Team-
sters ‘which resulted .in an.election on July 20. He ad-
mitted he told the employees fn the assembly department
that there would be no more pvertime but, in fact, he al-
lowed :Cummings, Smith,. and Harris from the machine
shop to work 5 hours on Safurday, July 21, to prepare
for reopening the plant after Yacation on August 6.

Respondent’s plant closed for annual vacation July 21
through August 5, 1979.

Respondent’s plant reopeed and the employees as
well as former employee Rgbert Lombard returned to
work on August 6, 1979. Lombard worked in the ma-
chine shop on that day and on the following day, August
7, 1979, Foreman Cobis met with the assembly employ-
ees at 8-am. and advised employees that there would be
no more overtime in the asjembly department. He also
announced that Bob Lombdrd would replace Richard
Porter ‘as ‘leadman in ‘the assembly department. Other
nonassembly employees still worked overtime. Accord-
ing to the testimony of Foréman Cobis, work in the as-
sembly department was slow when Bob Lombard re-
turned to work on. August 7, because there was a parts-
flow problem. Lombard was instrumental in reducing the
leadtime work by making of ‘milling parts on overtime.
Cobis. further stated that the amount of overtime worked
by the assemblers prior to July 20 was due to the inexpe-
rience of thé assembly workers, Porter being the most
senior (1- year) of the assemply workers. In this regard,

3 1 credit Poirier’s testimony in this regard not only because I was per-
suaded by his'demeanor a$ a. witn but also because Poirier’s account
coincides. with' the facts. In other words, it is.factually established in this

Lombard said the assembly workers ranged in order of
most: experience . as. . follows: - Bob Lombard, - Yerkins,
Dower, Porter, Poirier,-and Austin.

Porter further ‘testified that, on the day after Bob
Lombard: took - charge of the assembly department
(August 7), Lombard approached him and said he did
not want any hard feelings between them because he had
no intention of taking Porter’s job. In fact, Lombard said
that, when he originally came back, it was his under-
standing that he was returning as a machinist because he
did .not want anything to do with the assembly depart-
ment.4.

chhard Porter also testified that on August 7, when
Foreman Cobis advised them that there would be no
overtime on Saturday, he said Cobis also said,. “Ken.
Gorman was down on the shop for some reason, that he
was complaining about talking in the shop, and specifi-
cally -told. Charles Austin he was talking too much.”
Porter further - testified that at the end of the meeting
Foreman Cobis said, “I’'m sure 1 don’t have to tell you
why your .overtime has been taken away.” Austin said
that he (Austin) said, because of the union election, and
Cobis- did not verbally respond but shook his head. Cobis
denied the latter’s accusations.

Based upon the foregoing credited evidence of record,
it is without dispute that subsequent to the 10 a.m. union
election. on-July. 20,- 1979, Respondent’s foreman, Don
Cobis, advised assembly employees (Richard Poirier and
Charles Austin) that there would be no overtime work
on the next day (Saturday, July 21). This was very un-
usual since overtime work on. Saturdays had been con-
sistently in effect for months. Foreman Cobis also told
the employees during a meeting following the plant’s 2-
week vacation on August 6, 1979, that there would be no
more overtime assembly shop work. Although Respond-
ent attributed .its cessation of overtime work to the
return of its skilled. machinist (Lombard), who it con-
tends was able singlehandedly to reduce the historical
backlog of work, when the very timing of Lombard’s
return is compared-with .the employees’ victorious union
election a signiﬁcant question of credibility is raised. In
this regard it_is partlcularly observed that Foreman
Cobis started announcing the termination of overtime
work immediately “after the election on the same day the
election was held. At this juncture, Bob Lombard had
not been rehired. '

Moreover, it is further observed that, when Cobis ad-
vised the assembly employees on August 6 or 7 that
there would be no more overtime work, skilled machinist
Bob Lombard had not commenced work, and certainly
could not have cauglit up the backlog of work. It may
therefore be reasonably inferred” from Respondent’s
abrupt termination of overtime work on the heels of the
Union’s victorious election, while a backlog of work still
existed, that Respondent’s real motive for terminating the
overtime work was-the success of the employees in
unionizing the plant. This position is further supported
by the aforefound union animus and the 8(a)(1) unlawful

record .that- Foreman Cobis -was g to_ Poirier, in that he was |
with Poirier’s absenteeism due to alcpholism, and gave him many chances
to correct’ his problem -without sus{ nding Or terminating him prior to
the union ‘election.

¢ I credit Porter's testimony in this respect because I was persuaded by
his demeanor as well as by the consistent chronology of ‘the credited evi-
dence of record, supra and infra, that he was telling the truth.



coercive conduct of Respondent. Co
conclude and find that Respondent ¢
its employees by terminating their
July 20 and thereafter, because of t
certed activities, in violation of Se
Act.

F. Respondent’s Conduct When it R
Vacation

Charles Austin testified that about |

nsequently, I further
fiscriminated against
overtime work on
heir union and con-
ction 8(a)(3) of the

eopened Following

3:30 p.m. on August

16, in the assembly department, he asked fellow employ-

ee Jack Crowley if he knew Respd
shop and therefore required him to |
wanted to remain employed. On the
ly after he started work, Austin said

mdent was a union
oin the Union if he
next morning short-
he was called to the

office by Foreman Cobis, who said fe did not want him

talking to anyone about union act
time. Austin said he replied he was

vities on company
not talking on com-

pany time but at the end of the work shift. On Monday,
August 27, 1979, Austin said Foreman Cobis informed
him that he was being laid off. Later that morning,

Austin asked Gorman if he was

being laid off and

Gorman said, “Yes.” He then asked why and Gorman
said because his work was unsuitable. On August 29,
1979, he received a letter from Respondent terminating

his employment. On August 30, he asked Foreman Cobis
was he laid off or terminated and C¢bis said, “Laid off,
that the letter contained a typical [sic] error by the secre-
tary; and that there was no reason (why he should be
fired.” Cobis denied that he stated there was no reason
why Austin should be fired. Lombaid admitted he told
Austin he was surprised he was terminated.

Austin further testified that he had not received any
warnings or complaints about his work performance.
Leadman Bob Lombard admitted he did not, at any time,
warn Austin about his work performance. However, in
March 1979, Austin said he had a didcussion with Cobis
about going to work at the Veterans Administration hos-
pital, which he was seriously considering. Cobis told
Austin if he had an opportunity to improve his work sit-
uation he should take advantage of itt A couple of days
later Austin told Cobis that had he ré¢jected the VA job
because he was happy working at Respondent. Austin

said that he then asked Cobis if his
Gorman and Cobis said, “Yes.” Cobis
he had warned Austin about his work

job was secure at
did not testify that
but, when he was

recalled to the stand, he testified that he warned Austin a
few times about talking and about his work perform-
ance.® Austin admitted he had problems assembling some

8 I credit Charles Austin's testimony that Foreman Cobis did not warn
him about his work performance and I discredit| Cobis’ latent testimony
that he did so warn Austin, for the following reasons:

On direct examination neither Foreman Cobis nor any other repre-
sentative of Respondent furnished any evidence that Austin had been
warned about work performance. The record shows, through the testi-
mony of Cobis, Lombard, and Porter, that Respondent, including Cobis,
was rather tolerant about any work deficiencieq Austin may have had
prior to the union election on July 20. Moreover, Respondent’s (Cobi’s)
layoff-discharge of Austin was only 5 weeks after the Union won the
election, only several days after Cobis heard about Austin talking to a
fellow employee about the Union and had been warned about such talk,
when finally Respondent terminated his employmént on August 27. Addi-
tionally, I was persuaded by Cobis’ demeanor on the witness stand that
he was not testifying truthfully in this regard.
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of the machines and that he was generally given simple
tasks, less skilled work to perform, and was the only one
asked to do such jobs. Such tasks were sandblasting,
preassembly, inventory, putting away stock, and janitori-
al or general cleaning which everyone did on Friday
mornings.

With respect to Austin’s work performance, former
leadman Richard Porter testified as follows:

A. Mr. Cobis asked me—at the time, I had taken
Mr. Austin and put him on the Two plus Two ma-
chines. And Mr. Cobis asked me how he was doing.
And I told him that really he surprised me at times.
There was some things that you would expect him
to have trouble with, and he didn’t have. And other
things, he wasn’t too sure of.

And Mr. Cobis said, “Well, if he can't do the job,
use him someplace else.”

Based upon the foregoing credited testimony, I con-
clude and find that, on August 16, Respondent, in a
series of postelection actions, ordered Austin not to dis-
cuss the Union with fellow employees on company time.
Although Austin denied that he discussed the Union
with Crowley on company time the day before, Cobis
nevertheless recommended or acquiesced in Respond-
ent’s layoff and ultimate termination of Austin on August
27. Respondent contends that it discharged Austin be-
cause his performance was poor and because he was
always talking. However, while it is noted that Austin
was known by management, including leadmen Bob
Lombard and Richard Porter, as not being very profi-
cient in his work, Respondent nevertheless tolerated
whatever his degree of inefficient work performance
unti! the Union won the election on July 20, and after it
learned on August 16 that Austin, in urging Crowley to
Jjoin the Union, was in fact supporting the Union.

The record is clear that Respondent (including Cobis
and Bob Lombard) never warned Austin about his work
performance but, instead, precipitously suspended, and
ultimately discharged, him on August 27. When the
timing of Austin’s discharge is compared with the date of
the union election, Respondent’s admonition about
Austin talking about the Union, and Respondent’s coer-
cive and unlawful conduct herein discussed, supra and
infra, it is well established by the evidence that Respond-
ent's discharge of Austin was motivated by the activities
of Austin and other employees on behalf of the Union.
Consequently, Respondent’s discharge of Austin was dis-
criminatory and in violation of Section 8(a)(3) and (1) of
the Act.

Richard Porter further testified that in late August,
while walking through the shuttle department, he over-
heard Foreman Cobis tell Leite, “You should see the de-
mands the Union is asking,” *“They are ridiculous; just
like the Bozos who want the Union.” Porter also said
that, during the last week in September, he overheard a
discussion about holidays between Cummings and Fore-
man Cobis. They were standing by a posted notice that
described the holidays and Foreman Cobis turned to the
notice and said, “As far as I can read, the next holiday is
Columbus Day. Can't you read that, or are you Union
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material?” Porter acknowledged |

that he and Austin are

friends, but he testified that Austin is a slow assembler,

that he was the least competent |
ment, but was no more talkati
workbench any more than any of
sembly department.®

I further find that the above-

in the assembly depart-
be nor away from his
her employee in the as-

¢redited evidence estab-

lished the intensity of Respondent’s (Cobis’) animus to-
wards the employees’ unionizatiop of Respondent’s plant.

Michael Mann testified that he

tell fellow employee Helen th

voted in the election on

t “he knew how he

July 20 and in late August, oq;rheard Foreman Cobis

{Mann] voted because blood wag

thicker than water [re-

ferring to his consanguine relatiopship to Porter].” When

he returned from vacation, in

August, Foreman Cobis

asked him to come to the offige at which time Cobis
said, “Mike, I want to know where you stand on this

union business,” and Mann told
Union in order to keep his job.
him not to join the Union until

Cobis he had to join the
Thereupon, Cobis asked
here was a contract be-

tween Respondent and the Union because Respondent
was going to fight the closed shap.”

G. Respondent’s Discharge

of Richard Poirier

Respondent’s shop foreman Daon Cobis testified that on

June 27, 1979, he went over to
“Charlie, I hate to tell you this, Y

Charles Austin and said:
ut we are going to have

to let you go.” He said that he told Austin, “Your work

isn’t up to par. You've been talkj

ng, talking, talking; and

finally, you know, enough is enopigh. And we’re going to

have to let you go.” Cobis said

he recommended Aus-

Bob Lombard agreed
onday, June 27) to dis-

tin’s discharge and that leadmal
with him (on the Friday before
charge Austin.

Cobis also acknowledged that he sent the discharge
letter (G.C. Exh. 3) to Poirier dn June 27, for excessive
absenteeism and lack of work due to a parts-flow prob-
lem in the assembly department| He said the decision to
discharge Poirier was a joint decision between himself
(recommending) and Gorman.

The record is replete with eyidence establishing that
Richard Poirier is an alcoholic ahd that he frequently en-
tered detoxification centers for freatment on most occa-
sions when he was absent from work. The record shows
that Poirier was absent from wark due to alcoholism on
the following dates in 1979: Janhary 10 through January

12, January 22 and 23, Februar
March 30 through April 19,
July 9 and 10, from noon on
and from noon on August 17 thr

5 through February 9,
pril 30 through May 7,
ly 13 through July 16,
ough August 27.

8 1 credit Porter’s testimony not only because I was persuaded by his
demeanor that he was testifying truthfully, but particularly because his

account is consistent with the tenor all
record.

7 Although Foreman Cobis might havd
described conversations, I do not credit h
suaded, as I observed him testify, that h
over, Mann’s testimony, which I credit, |
sistency of all the evidence establishing
and his curionus interrogation of the empld
as well as his unlawful discriminatory re
fore described.

bf the credited evidence of the

denied that he held the above-
s denials because | was not per-
E was a truthful witness. More-
coincides with the logical con-
Foreman Cobis’ union animus
yees about their union interests,
taliation against them hereinbe-
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When Respondent’s foreman, Don Cobis, was asked to
explain Respondent’s disciplinary policy, he said that he
disciplines employees but does not follow a written
policy of discipline. Nor is such a policy explained to
employees when they are hired. He said, as far as policy
is concerned, Respondent only issues oral warnings, and
no suspensions, but does issue a letter of discharge. He
further explained that there may be several undesignated
number of warnings and that he generally warns employ-
ees before discharging them. However, the nature and
number of warnings prior to such discharge is within his
discretion. When Foreman Cobis was asked to describe
the times and substances of any warnings he gave Poirier
prior to his discharge, Cobis said that after Poirier re-
turned to work in January or February the latter ex-
plained to him that he had a drinking problem, that he
was going to get himself straight; and that Cobis re-
sponded, “Okay, Dick. We'll let it slide,” “Let’s not let it
happen again.”

During his absence from April 2 through April 19,
Poirier called Foreman Cobis and advised him that he
was in a detoxification center, and said, “I suppose that’s
my job.” Cobis said that he responded, “We'll talk about
it when you get out. Come down and see me when you
get out.” Cobis said that generally when Poirier was
absent his absences did not cause any interruption in pro-
duction. However, he stated that Poirier’s April 2
through April 19 absence necessitated Walter Yerkins’
working in Poirier’s place. Cobis said he put Poirier on
notice (unexplained).

Foreman Cobis stated that, when Poirier was absent
July 18 through July 27, he recommended to Gorman
that Poirier be fired. He further testified that Poirier’s
work was fine, adequate, and that he was as good, or
better, than Yerkins, but not as good as Porter and
Dower. He acknowledged that, 6 months prior to the
union election in July, employees worked overtime from
7 a.m. to 5 p.m. on Saturdays; and that he granted over-
time work to all employees except marginal workers and
employees who did not want to work overtime. Poirier
and Austin worked overtime at first but then elected not
to work overtime thereafter. He had received complaints
from Jim Roselle (the wiring man) about the work of
Poirier and Austin. Overtime work was no longer
needed since Lombard returned and caught up on pro-
duction. Poirier and Austin were discharged and not re-
placed, because the work load had greatly improved as a
result of the workers in assembly being better trained
and supervised by Lombard. Consequently, Cobis said,
Respondent had more production in the assembly depart-
ment with fewer workers.

Assembler Richard Porter testified that, in May 1979,
Foreman Cobis had a discussion with him regarding
Richard Poirier’s absenteeism and his being in the detoxi-
fication centers. However, he said that whenever Poirier
was out no one worked on his machines because he
always had a surplus of machines completely assembled.
Porter said he has never known Respondent to talk to
the employees or to post a notice about production or
productivity in the assembly department.




The record shows that Poirier was employed by Re-
spondent in mid-October 1978, to wotk in assembly; that
he was able to assemble several madhines; and that he
was hired at a starting rate of $4 per hour which is 25
cents higher than the starting wage.

Foreman Cobis said that Poirier

in here. I need you.” When he returned to work all
Cobis said to him was: “Are you straightened out now,”
and he replied, “I hope so.” When he returned from his
absences on July 9, 10, and 16, Poirter said Foreman
Cobis did not say anything to him.

Poirier further testified that he left work early on
Friday, August 17, with approval and |thereafter started
drinking and wound up in a detoxificafion center for 10
days. During that period of time he|could not recall
whether he called and notified Respondent of his where-
abouts. However, on Augutst 28, he ireceived a letter
(G.C. Exh. 3) from Respondent notifying him that he
was terminated effective August 27, dug to excessive ab-
senteeism. Poirier categorically denied that Foreman
Cobis ever warned him that he would [lose his job if he
did not control his drinking-related abdences. However,
on cross-examination, Poirier admitted that after his
April stay in the detoxification centeri Foreman Cobis
told him, “Look, Dick, you can’t keep|on. If you do it

9]

again, we are going to have to let you go.”!

H. Analysis and Conclusiohs

The credited testimony of record shows that when
Foreman Don Cobis asked dischargee [Richard Poirier,
on or about July 17, how he feit about being represented
by a third party (the Union) coming int¢ the shop, Poir-
ier advised Cobis he was favorable to Lnionization and
formerly had been a member of the Teamsters. Also,
Foreman Cobis told Poirier immediately after the elec-
tion on July 20 that he wanted to thank him for the way
he voted in the election. Such conversations by Cobis
clearly established that he (Respondent) had actual
knowledge and/or highly suspected thatiRichard Poirier
sympathized with, and supported, the Uhion which pre-
vailed in the election by a vote of 13 to 1.

Likewise, the undisputed and credited testimony of
record shows that, on or about August 16, Foreman
Cobis learned that employee Charles Austin was discuss-
ing the Union with fellow employee Jack Crowley. On
the following day (July 17), Cobis reprimanded Austin,
wurning him against talking to anyone about the union
activities on company time. Since Austin confirmed
Cobis’ knowledge of his union support by not denying
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his discussion (favorable to the Union) with Crowley,
but by advising Cobis that the discussion did not occur
on company time, Austin’s union sympathies and interest
then became well known to Respondent.

Moreover, the record is replete with credited testimo-
ny of Cobis’ aforefound diligent efforts (unlawful interro-
gation of employees) to ascertain how individual employ-
ees felt about unionization, or how they voted in the
election. Said interrogation was carried out by Cobis,
without assuring employees against company reprisal. I
am therefore convinced upon the foregoing evidence
that Cobis succeeded in acquiring knowledge of Austin’s
and Poirier’s organizational desires and support for the
Union, as has been amply established by the record.

Additionally, immediately after the election on July
20, Foreman Cobis told Poirier that Cobis knew how
Poirier voted in the election. Cobis also implied to book-
keeper Helen Gleason, that he knew how Michael Mann
voted in the election. By such conduct, Respondent gave
employees (Poirier and Mann) the impression that their
union activities were under surveillance by Respondent.
In so doing, Respondent violated Section 8(a)(1) of the
Act.

Other antiunion conduct evidenced by the record
shows that on July 17, only 3 days before the upcoming
election of which Respondent was fully aware, Respond-
ent (Gorman) posted a notice to employees in which it
stated that “some employees were not pulling their
weight.” The record further shows that Foreman Cobis
referred to union adherents as “bozos” and described the
Union’s demands as “ridiculous.” I find that such con-
duct by Respondent, in the midst of the Union’s cam-
paign, could only have been carried out by Cobis (Re-
spondent) in an effort to intimidate the employees and
denigrate the Union. In doing so, Respondent also violat-
ed Section 8(a)(1) of the Act.

As found under section D, supra, on the day of the
election (July 20), Respondent announced that there
would be no overtime work on the next day (Saturday,
July 21), although some nonassembly employees did
work overtime. About 2 weeks after the Union won the
election, Respondent terminated all assembly overtime
work which had been consistently performed for 6 or
more months prior thereto. At the time of said termina-
tion, Respondent still had its historical leadtime or back-
log of work, which could have been diminished by over-
time work.

Thus, Respondent’s abrupt termination of such over-
time work, immediately after the Union won the elec-
tion, was obviously in retaliation against the employees,
a majority of whom had voted in favor of the Union. In
fact, Foreman Don Cobis said as much, when he told
employees (Porter and others) on August 7 that Re-
spondent (Ken Gorman) was *“down on the shop for
some reason”; that he (Cobis) was sure he did not have
to tell them why their overtime was taken away; and
when Porter or Austin asked Cobis was overtime termi-
nated because of the Union, Cobis answered by shaking
his head in the affirmative. Consequently, such retali-
atory conduct by Respondent was also discriminatory
and, therefore, in violation of Section 8(a)(3) of the Act.
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Wright Plastic Products, Inc., 247 NLRB 635 (1980); and
Rock Tenn Company, Corrugated Division, 234 NLRB 823
(1978). |

Pursuant to credited evidencg under section E, supra,
it was found that, on August 17, assembler Charles
Austin was called into the office and reprimanded by
Foreman Cobis for talking to employee Crowley the day
before, about joining the Union| Austin admitted that he
was talking about the Union bit advised Cobis that the
conversation did not occur company time. Thus,
Cobis thereupon had confirmed knowledge that Austin
was supportive of the Union. [Nine days later (August
27), Cobis called Austin into the office and, without any
prior warning, summarily advided him that he was laid
off. On the same day, a letter whs sent to Austin advising
him that he had been terminated, effective August 29.

At the hearing herein, Resppndent contended that it
terminated Austin for talking tpo much and because his
performance was unsuitable. Hpwever, a careful exami-
nation of the credited evidence readily reveals that,
while Austin was not very proficient in his work per-
formance, Respondent had never warned him about his
performance and on only two occasions warned him
about talking on the job. Fprmer leadman Richard
Porter credibly stated that Austin did not talk any more
than other employees, and I credit Porter’s testimony in
this regard. Moreover, it is particularly noted that Re-
spondent had been continuously tolerant of whatever
work deficiencies Austin had until it precipitously termi-
nated his employment, without any prior warning, only 9
days after it learned he was supportive of the Union, and
only 5 weeks after the Union| won the election. It is
therefore obvious that Respongient’s contended reasons
for discharging Austin were contrived, as a pretext, to
conceal its otherwise discrimingtory and unlawful layoff
and discharge of him on August 27; namely, his efforts
to recruit Crowley’s membership in the Union.

Respondent’s Discharge jof Richard Poirier

The testimony of Richard Poirier and Plant Foreman
Don Cobis is essentially withouf conflict that Poirier had
a problem with alcoholism which largely accounted for
his absentecism from January fo August 27, 1979. It is
well established by the evidende that, although prior to
the union election on July 20 Poirier’s absenteeism was
considerable, if not excessive, nevertheless, Respondent
did not timely warn or reprimand Poirier about his ab-
sences. On the contrary, the évidence shows that Re-
spondent tolerated Poirier’s absenteeism because, as it
(Cobis) acknowledged, Poirier was a good assembler and
his absences did not interfere with, or adversely affect,
production. Additionally, the évidence shows that Re-
spondent had a liberal disciplinary policy which was
loosely enforced within the individual discretion of Fore-
man Cobis.

More specifically, the record shows that, while Re-
spondent’s disciplinary policy provided for several oral
warnings and a letter of dischange, Respondent acknowl-
edges that it only warned Poirier about his absences on
one occasion. In this regard, Foreman Cobis testified that
in January or February 1979 he said to Poirier after the
latter returned to work, “Okay Dick. We'll let it

slide. . . . Let’s not let it happen again.” According to
Poirier’s testimony, Cobis did not give him the above ad-
monition in January or February but, instead, in April or
May 1979. At that time, Poirier said, Cobis said, “Look,
Dick, you can’t keep on. If you do it again, we are going
to have to let you go.” I find both versions of what
Cobis said to Poirier sufficient to constitute a warning.

However, since Poirier and Cobis have stated conflict-
ing dates as to when the warning was given to Poirier, it
is noted that Mrs. Poirier testified that, after Poirier re-
turned to work in January or February 1979, she asked
Foreman Cobis to give Poirier another chance. Since the
date of Mrs. Poirier’s request coincides with the date
Cobis stated he warned Poirier (January or February), I
credit her testimony, which lends some credibility and
probative value to Cobis’ testimony in this respect. Ac-
cordingly, I find that Cobis gave Poirier the above-de-
scribed warning in January or February, instead of April
or May, as Poirier testified. In any event, whether Cobis’
warning was given to Poirier in January or February, or
in April or May, it is clear that either date was quite
remote in time, both with respect to the advent of the
union election (July 20), and to the subsequent absences
of Poirier due to alcoholism in May and July.

In other words the evidence shows that Respondent
(Foreman Cobis and others) continued to tolerate Poir-
ier's absences after its January or February warning to
Poirier about absences. When Respondent knowingly
failed to discipline Poirier for his absences due to alco-
holism in May and July (as the record clearly shows), it
obviously condoned Poirier’s prior, and his May and
July, absences. At least, such condonation may be rea-
sonably inferred from Respondent’s failure to discipline
Poirier when it knew about his absences and his prob-
lem. General Warehouse Corp., 247 NLRB 1073 (1980);
and Lafayette Radio Electronics Corporation, 216 NLRB
1135 (1975).

Consequently, when Respondent, without any prior
warning, precipitously laid off Poirier on August 27,
after his first period of absence since the union election
on July 20, it was clear that it had lost its renewed toler-
ance to his absenteeism. What is interesting about this is
how close to the Union’s victory in the election that Re-
spondent lost its renewed tolerance and abruptly termi-
nated Poirier without any warning; and also how, during
this hearing, Respondent tried to revive its only (Janu-
ary-February) warning given Poirier, which is not only
remonte (6 months) in time, but also which was vitiated
by Respondent’s condonation of subsequent absences of
Poirier in May and July. Under these circumstances, it
may be reasonably inferred from the evidence that Re-
spondent (Cobis), in discharging Austin and Poirier, re-
taliated against its employees for selecting the Union as
their representative.

There is no dispute in fact, nor in logic, that the exces-
sive absenteeism of Poirier, subsequent to Respondent’s
warnings to him in January or February, appeared to
provide a reasonable and just basis for Respondent to
discharge him, until Respondent condoned his May and
July absences. Moreover, when Respondent’s manifested
union animus (telling Poirier he voted for the Union in




spite of all he, Cobis, had done for |him) and its 8(a)(1)
unlawful conduct herein found are cqnsidered along with
the precipitous nature of the discharges of Austin and
Poirier, in relation to the recent time of the union elec-
tion, it becomes clear that the reasoms advanced by Re-
spondent for the discharge of Austin and Poirier are pre-
textual.

Finally, when the foregoing series
ly analyzed, it also becomes clear thk
tensely manifested animus towards unionization of the
shop, its curious interrogative conversations carried on
with Poirier and other employees abouit their interest in a
third-party representative, its sudden| threat to abolish,
and, in fact, its discriminatory abolition of overtime work
on August 7, in addition to its pregipitous discharge,
without warning, of Austin and Poiridr in August, clear-
ly demonstrate Respondent’s anger over the employees’
victory in the union election a few jweeks earlier. Re-
spondent’s anger is further manifested by its efforts to rid
itself of those employees it could mote easily terminate,
whom it knew or suspected, supported the Union. Such
evidence of an antiunion motive is tdo voluminous and

bf events is careful-
t Respondent’s in-

fore find that Respondent’s discharge d
ier was substantially, if not totally,
support for the Union and the employees’ victory in the
union election. As such, the discharge$ were discrimina-
tory and in violation of Section 8(a)(3)|of the Act. Since
counsel for the General Counsel does| not request rein-
statement of Charles Austin, it is deemed that Austin has
either been offered reinstatement or does not wish to be
reinstated. However, if he has not been| offered reinstate-
ment, I will recommend his reinstatement.

1IV. THE EFFECT OF THE UNFAIR LABDR PRACTICES
UPON COMMERCE

The activities of Respondent set forth in section 111,
above, occurring in connection with the operations of
Respondent described in section I, aboke, have a close,
intimate, and substantial relationship to trade, traffic, and
commerce among the several States and tend to lead to
labor disputes burdening and obstructing commerce and
the free flow of commerce.

V. THE REMEDY

Having found that Respondent has engaged in unfair
labor practices warranting a remedial otder, I shall rec-
ommend that it cease and desist therefrom and that it
take certain affirmative action to effectgate the policies
of the Act.

It having been found that Respondent on several occa-
sions and in various forms interfered with, restrained,
and coerced its employees in the exercise{of their Section
7 protected rights in violation of Section 8(a)(1) of the
Act, by coercively interrogating them about their union
mnterest, desires, and activities, telling| them after a
Board-conducted election that their overtime work
would be eliminated because the Union| won, creating
the impression that employees’ union activities were
under surveillance by Respondent, reprimanding employ-
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ees for talking to fellow employees on behalf of the
Union, and ridiculing employees, referring to them as
“bozos” and to their inability to read in relation to their
membership in the Union; and that Respondent discrim-
inatorily eliminated overtime work for assembly employ-
ees because they supported the Union, and discrim-
inatorily discharged employees because they supported
the Union and because the Union won the election, all in
violation of Section 8(a)(3) of the Act, the recommended
Order will provide that Respondent make all assembly
employees deprived of work or overtime whole for any
loss of earnings within the meaning and in accord with
the Board’s Decision in F. W. Woolworth Company, 90
NLRB 289 (1950), and Florida Steel Corporation, 231
NLRB 651 (1977),® except as specifically modified by
the wording of such recommended Order.

Because of the character of the unfair labor practices
herein found, the recommended Order will provide that
Respondent cease and desist from or in any other
manner interfering with, restraining, or coercing employ-
ees in the exercise of the rights guaranteed them by Sec-
tion 7 of the Act. N.L.R.B. v. Entwistle Mfg. Co., 120
F.2d §32, 536 (4th Cir. 1941).

Upon the basis of the above findings of fact and upon
the entire record of this case, I make the following:

CONCLUSIONS OF LAw

1. Gorman Machine Corporation is an employer en-
gaged in commerce with the meaning of Section 2(6) and
(7) of the Act.

2. General Teamsters, Chauffeurs, Warehousemen and
Helpers of Brockton, Local 653, is, and has been at all
time material herein, a labor organization within the
meaning of Section 2(5) of the Act.

3. By coercively interrogating its employees about
their union interest, desires, and activities, Respondent
violated Section 8(a)(1) of the Act.

4. By telling employees it knew how they voted in the
union election, Respondent created the impression
among employees that their union activities were under
surveillance by Respondent, and thereby Respondent
violated Section 8(a)(1) of the Act.

5. By telling employees, subsequent to the union elec-
tion, that their overtime work was terminated because
the Union won the election, Respondent restrained and
coerced employees in violation 8(a)(1) of the Act.

6. By ridiculing employees, calling them “bozos,” and
making references to their inability to read in relation to
their union interest, Respondent restrained employees in
violation of Section 8(a)(1) of the Act.

7. By reprimanding an employee for talking to a
fellow employee on behalf of the Union, Respondent re-
strained its employees in violation of Section 8(a)(1) of
the Act.

8. By eliminating overtime work of the assembly em-
ployees on and after August 7, 1979, Respondent dis-
criminated against assembly employees in violation of
Section 8(a)(3) of the Act.

8 See, generally, Isis Plumbing & Healing Co., 138 NLRB 716 (1962).
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9. By discriminatorily discharging Richard Poirier and
Charles Austin on August 27 and 29, respectively, Re-

spondent violated Section 8(a)(3)

of the Act.

10. The aforesaid unfair labof practices affect com-
merce within the meaning of Sedtion 2(6) and (7) of the

Act.
Upon the foregoing findings

of fact, conclusions of

law, and the entire record, and pursuant to Section 10(c)
of the Act, I hereby issue the fopllowing recommended:

ORDER{

The Respondent, Gorman

Machine Corporation,

Brockton, Massachusetts, its officers, agents, successors,

and assigns, shall:

1. Cease and desist from:

(a) Interrogating employees ab
desires, and activities.

(b) Creating the impression
their union activities are under s
ent.

(c) Telling employees their ov

put their union interests,

lamong employees that
rveillance by Respond-

rtime work was in fact

eliminated because the Union won the election.

(d) Ridiculing employees, by|

and making references to their i
support for, or membership in, t

(e) Reprimanding employees fi
ployees on behalf of the Union.

(f) Eliminating overtime work

they supported and selected th
tive-bargaining representative.
(g) Discouraging membership 1
of, General Teamsters, Chauffe
Helpers of Brockton, Local 65
any other labor organization, b
who support such organizations.
2. Take the following affirma
effectuate the policies of the Act

2 In the event no exceptions are filed as|
Rules and Regulations of the National L.
ings, conclusions, and recommended Ord|
Sec. 102.48 of the Rules and Regulations|
become its findings, conclusions, and Orl
shall be deemed waived for all purposes.

calling them “bozos,”
ability to read and their
Union.

r talking to fellow em-

for employees because
Union as their collec-

, or activities on behalf
rs, Warehousemen and
, the Union herein, or
discharging employees

ive action necessary to

provided by Sec. 102.46 of the
bor Relations Board, the find-
er herein shall, as provided in
be adopted by the Board and
Her, and all objections thereto
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(a) Reinstate and offer to assembly department em-
ployees overtime work as it was formally scheduled, and
reimburse Richard Poirier, Richard Porter, Walter Yer-
kins, and Thomas Dower for moneys they lost as a result
of the unlawful elimination of overtime work.

(b) Offer to Charles Austin and Richard Poirier imme-
diate and full reinstatement to their former positions or,
if such positions no longer exist, to substantially equiva-
lent positions without prejudice to their seniority or
other rights previoulsy enjoyed, and make them whole
for any loss of pay suffered by reason of the discrimina-
tion against them, with interest, in the manner described
in the section of this Decision entitled “The Remedy.”

(c) Preserve and, upon request, make available to the
Board or its agents, for examination and copying, all
payroll records, social security payment records, time-
cards, personnel records and reports, and all other re-
cords necessary to analyze the amount of backpay due
under the terms of this Order.

(d) Post at Respondent’s plant and place of business lo-
cated in Brockton, Massachusetts, copies of the attached
notice marked “Appendix.”!® Copies of said notice, on
forms provided by the Regional Director for Region 1,
after being duly signed by Respondent’s authorized rep-
resentative, shall be posted by it immediately upon re-
ceipt thereof, and be maintained by Respondent for 60
consecutive days thereafter, in conspicuous places, in-
cluding all places where notices to employees are cus-
tomarily posted. Reasonable steps shall be taken by Re-
spondent to insure that said notices are not altered, de-
faced, or covered by any other material.

(e) Notify the Regional Director for Region 1, in writ-
ing, within 20 days from the date of this Order, what
steps Respondent has taken to comply herewith.

IT IS FURTHER ORDERED that the complaint be dis-
missed insofar as it alleges violations of the Act not
found herein.

19 In the event that this Order is enforced by a Judgment of a United
States Court of Appeals, the words in the notice reading “Posted by
Order of the National Labor Relations Board™ shall read “Posted Pursu-
ant to a Judgment of the United States Court of Appeals Enforcing an
Order of the National Labor Relations Board.”




